Abstract

Sexual acts hevween people of the same sex, called “unnatural fornication” (Unzicht wider die Nar'zu'), were still criminalized pr 19 and 20
century Austria, Given Hiat Austria was among the very Jere Eurapean countries eriminalizing male and female same-sex acts, this paper will sern-
tindze the inpaet of the culprit's pender on pmm’dmgs as well ag the almost invisibility of funale samie-sex acts sugpesting that the sexual categories
fitroduced by fin-de-sidele sexologists, mostly — if not solely - applied te male d{fmdrmt\
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1. Introduction not long before that this interpretation was widely contested in

On Qctober 9 1928, the mechanic Joseph R, reported to
the Viennese vice squad that his fiancée, sixteen years old Mar-
garethe [, engaged in prostitution and that “lesbian and unnat-
ural orgies happened daily between her and her landlady™ . The
prosecution brought a charge of sodomy, unnatural fornication
and procuration against Margarethe H. and three other women.
To avoid an unfortunate encounter between her and her co-
defendants, juvenile Margarethe H. was brought to tial in Ling,
the capital of Upper-Austria, whereas concerning the latter the
trial took p}zl{'e in Vienna. The judgement found Margarethe
H. guilty of unnatural fornication with persons of the same sex
based on the fact that she and two other women satisfied each
other orally and by mutual masturbation. At the beginning of
the 20™ century it was established practice in Austrian jurisdic-
ton that these acts constituted unnatural fornication but it was

Austrian legal discourse.

Governmental attempts to regulate and control human
sexuality become most evident in criminal codes. According to
Isabel Hull, historically there have been three different types
of illicit sexual or sex-related acts: violent forms of heteresexu-
ality, typically with a male offender and a female victim; vio-
lent deeds arising from heterosexual intercourse like abortion
or infanticide and finally voluntary sexual acts which were no
result of violence or coercion but offended against religion or
merality. Concerning this last-mentioned category, prosecution
wag not justified by protection of people but by ethical values.?
Among those acts leading to criminal proceedings although not
interfering wlth the physical integrity of others was “unnatural
[ornication™ {Unzueht wider die Natur), Unnatural fornication
was still criminalized during the 19" and 20% contury as either
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- dass . sich lespische [sic!] und wiedernatiirliche [sic!] Orgien taglich abspielen ..

S 00LA, BGAG Ling, Schachtel 343, 13 Vr 810/29 (all tran-

See HULL, Tsabel, Sexualstrafrecht und geschlechtsspezifische Normen in den deutschen Staaten des 17, und 18, Jahehunderss, in GERHARD, Ute,

{ed}, Fraven in der Geschichie des Rechis, Von der Frithen Neuzeit bis zur Gegenwart, Miinchen, 1997, p. 221234, p. 223,

)

I chose 1o use the wanslation “unnatural {ermication” for the German term widenmatiiliche Unziicht as Tracie Matysik suggests in her article on femate
homosexvals in Fin de siécle Germany, see MATYSHI, “lvacie, “In the Name of the Law: The "Female Hemesexual’ and the Criminal Code in Fin de
Siccle Germany”, fournal of the History of Seviality, Vol. 13, No 1, 2004, p. 26-48. The term “unnatural fornication” is alse applicd by Jens Rydstram in
a study on bestiality and homosexuality in Sweden from 1880 to 1950; see RYDSTROM, Fens, Sinners and citizens: Bestiality and Homosexuality in
Swedew, 1880-1950, Chicage and Landon, 2003. Rydsirom also vses the werms “lornication against natuze” and “crime against nature” which 1 will
likewise use. The term “sodomy™ (Sedoniie), on the contrary, i used in 19 and 20 century in Austrian legal Janguage sclely to describe sexual acts
of humans with animals, Such, it forms just ene alternative of the erime “unnatural fomication”, the other alternative are sexual acts between people
of the same sex. "Gross indencency”, a term sometimes used and best translated as sehvere Unzieht, includes a lot more lh;m same sex sexuality and
bestiality and while it was cer mlnlymrm;,,h understood to be nmorat it was not necessarity understood to be “against nature”




sodemia ratione sevus (unnatural fornication between people of
the same sex) or sodomia ratione generis (unnatural fornication
with an animal).?

During the 18" century “sexuality” became a subject of
medicine and gl the beginning of the 19% century even its
non-procreative forms were no longer considered to be sinful
or blasphemous, Nevertheless, crimes against nature were not
affected by the liberalization of the legislation on sex crimes
during and after Enlightenment.® With the decrease of reli-
gious reasoning for the punishability of non-procreative and
extramarital sexual acts Cluistianity lost the normative power
('()1](:Cl'i‘liﬂg same-sex sexual acts to a l'IC\'\’ly Cin(‘.l'gii'lg science:
sexology.® The knowledge provided by sexologists constituted
different types of human beings and sexualities. The patholo-
gizing of same-sex sexuality and the increasing discourse about
the various forms of sexual behaviour influenced legal practice
as well. Given that in Austrian law from 1803 on there had
been no change in the wording of the crime one could con-
clude that there was no change in the prosecution of same-sex
acts as well. In contiast, an analysis of legal discourse and legal
practice in contrast shows a significant tendency to broaden
the legal interpretation at the end of the 19% and the begin-
ning of the 20 century” By this time, Austiia was among the
very few Buropean countries still eriminalizing male as well as
female same-sex sexual acts.®

This paper is based on an analysis of the decisions of the
Austrian Supreme Court of Justice and the legal records of
the Regional criminal cowt in Linz, The last mentioned data
consists of 280 files of criminal cases, including a total of 463
persons accused of unnatural fernication, 17 women amongst
them. Assuming that the culprit’s gender had certain impacts
not only on the probability of prosecution but also on the crimi-
nat proceedings themselves this paper will analyse why - in con-
trast to male same-sex behaviour - sexuality between women
remained almost invisible in legal discourse and legal practice,
Medical as well as legal discourse described sexual acts between
women as rare and deficient, Stilf, it was the criminalization
of same-sex acts between both sexes together with sexology’s
findings that led to the significant broadening of legal inter-

pretation in Austria at the beginning of the 20% century. But
sexologists not only focused on the question of which acts were
to be seen as sexual acts. They also raised the issue whether
culprits diagnosed to suffer from so called “contrary sexual feel-
ings” or “sexual inversion” could be considered responsible for
their deeds. Therefore the paper will finally focus on whether
this question was answered in the same way for male and fe-
male defendlanss.

2. The invisible woman

Most Earopean countries ceased to punish female same-sex
acts during the 19" century® Because of its gender-ncutral
wording Austrian law in contrast eriminalized unnatural for-
nication between men as well as between women until the
partial reform of criminal law in 1971.19 In Austria, as in
other European countries including women in the legistation,
only a handful of them were prosecuted. Proportions of male
and female defendants throughout Austria show an average
of a little less than 5 percent women charged with unnatural
farnication.'" The greater silence on female same-sex sexuality
might be due to the fact that sexual acts between women were
not taken as seriously as male same-sex sexuality and therefore
were noticed less often. Austrian jwrists like Eduard Senft and
August Brunner doubted whether two women could engage in
sexual intercourse at all. While according to Brunner, sexual
intercourse between two females was simply impossible,'®
Senlt veckoned that the “indecent embraces between woman
and woman” offering little enough pleasure were just compen-
satory acts for lack of heterosexual intercourse, Even if carried
oul with a "membrum artificiosum” Senft considered them
just masturbatory deeds.!?

In his famous and influential book “Psychopathia sexualis”
the Austro-German sexologist and psychiatrist Richard von
Krafft-Ebing summed up contemporary beliefs:

“[S8]exual inversion does not aflect woman in the same manner
as it does man, for it does not render woman impotent; ... because
woman (whether sexually inverted or not) is by nature not as
sensual and certainly not as aggressive i the pursuit of sexual
needs as man, for which reason the inverted sexual intercourse

4 Tor this terminclogy see FEUERBACH, Anselin, Lehibuch des gemeinen in Deutschland giltigen peinlichen Rechts, Aalen, 1986 (14 edition, asigi-

nally published in 1847}, p. 740.

5 While mastwbation or nor-procreative sexual acis between man aud woman ceased to be punished by the end of the 18" century, unnatuzal fornica-

tion remained a crime.

& See LAUTMANN, Riidiger, Serninar: Gesellschaft und Homosexualitat, Frankfurt am Main, 1977, p. 120.

T A similar observation is made by Jérg Hutter concerning Paragraph 175 of the German criminal law: In Germany from 1871 on only male-male sexual
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acts have heen penalized. See HUTTER, J8ig, Die gesellschaftiche Konuolle des homosexueller Begehrens. Medizinische Delinitionen und juristische
Sanktionen im 19, Jalhundert, Franidurt am Main, 1991, p. 31-60.

Besides Austria Magnus Hivschleld lists Finnland, Sweden, the Netherlands, Greeee and some Swiss cantons as still criminalizing same-sex acts
between women at the beginning of the 20th century; see HIRSCHEPELD, Magnus, Die Homosexualitit des Mannes und des Weibes, Berlin, 1914,
p. 842,

See aiso LOESTROM, Jan, A Premedern Legacy: The "Easy’ Criminalization of Homosexual Acts Between Wamen in the Finnish Penal Code of 1889”,
Journal of Homosexuality, No, 35: 3+4, 1998, p. 53-79.

Buundesgesetz vom 8. Juli 1971, mit dew dlas Sirafpesetz, die Strafprozessoriuinig aud das Gesetz fiber die bealingte Vernrtetling gediundert tnd erginzt wertden ( Strafrechi-
siinderimgsgeseiz 1971 ), BGBI 1971/273.

See MULLER, Afbert, FLECK, Christian, *"Unzucht wider die Navar' -~ Gerichuliche Verfolgung der "Unzucht mit Personen gleichen Geschlechts’ in
Oterreich von den 1930er bis zu den 1950er Jahven®, Osterreichische Zeitschrift firr Geschichtswissenschfien, Vol 9, Na. 3, 1998, p. 400-422, p. 419.
See BRUNNER, August, “Die Rechsprechung des Kassationshofes in Wien", Zeitselift fiir die gesamte Strafrechiswissonsehaft, 1903, p. 795-803, p. 800,
See SENIE, Bduard, Bemerkusgen liber das Verbrechen der widernat(ilichen Unzuchu, Osrerreichische Vierteljahresselrift fiir Rechiss wnd Statswissensehaft,
1866, p. 195-233, p.211,




among wommen js fess noticeable, and by outsiders is considered
mere [riendship.™*?

The idea of a discrete female sexuality contradicted contem-
porary ideas of sexuality privileging heterosexual coitus over all
other forms of sexual expression.'® Thus, equalizing friendship
and love between women functions as one explanation for the
invisibility of female unnatural fornication,'® but there might
also exist another one: legal authorities tended to state some
sort of “shamelessness” or “foulness” in female defendants thus
establishing and maintaining a general connection between
lewdness and female same-sex behaviour, Focusing on female
sextal deviance in general obstructed the view for more specific
sexual deviations i women, I a case about two girls in 1925
the coroner of the court district of Linz, for example, noted:

“Without being asked the girl unabashedly mentions more
unsavoury detail about {her codenfendant’s} habits, which have
nothing 10 do with the present case but proof the absolute shame-
lessness of [her co-defendant).””

In his study “Tribades on Trial” Theo van der Meer came
to the conchusion that late 19% and carly 20" century medical
practice in the Netherlands ignored romantic friendships be-
tween women and {ocused mainly “on the tribade as a lewd or
morally degenerated woman”.'® These women were generally
characterized by an irregular life on the margins of society. The
connection between lewdness and same-sex behaviour seemed
to be still at play in Austria in the early 20™ century. The fact
that a congiderable number of women charged with unnatural
fornication were prostitutes, likely to be linked to sexual devi-
ance and criminal behaviour, fortified this perception.'? Prosti-
tutes indicated & transgression: As “public women” they left the
private sphere normally considered to be the female domain,
and they signalized autonomous female sexual subjectivity2?
Prostitution was held paradigmatic when it came to female
lewdness and crimina]ity.m Hence, the second narrative con-

sisted in the linkage between prostitution, and female same-sex
sexuality. The topos of the “tribade-prostitute” was to be found
in various Ewropean countries.#

The crime of unnatural fornication between women crossed
the line in more than one aspect: Same-sex sexual acts were
considered to be lewd because they did not take place within
marriage, the legal institution intended for sexual intercourse,
and they were considered to be unnatural because they were
net procreational in intent and did not fit into the heterosexual
matrix 23 Krafft-Ebing proved to be well aware of this, citing
Parent-Duchatelet’s “De la prostitution” {1857):

¢... there are prostilutes who let themselves be known as given

10 tihadisny; persons who have been in prison for years, and in

these hol-beds of Leshian love, ex abstinentioa, acquired this vice.

It is interesting 1o know that prostituies hate those who practice

wibadism, - just as men abhor pederasts; but female prisoners do

not regard the vice as indecent,"*

So, Krafft-Ebing established a discursive connection between
prostitution as the archetypal example of (female) sexual devi-
ance and female same-sex behaviour and sexual desire. Following
this assumption the investigating detective in one of the cases
at the criminal court of Linz stated that the defendant, a pros-
tituge named “Rita”, was “perverted due to her profession™,
Hence, the conjunction between prostitution, female same-sex
sexuality and female criminality was frequently reproduced
both in the fields of criminal law and of sexology and impeded
the perception of female same-sex sexuality as phenamenon of
118 owin.

Since contemporary beliefs ascribed sexual aggression and
autonomy to men and sexual sedateness to women, women's
autonomous sexual behaviour was in need for an explanation.
This explanation was found in the paradigm of “sexual inver-
sion” — a model based on the reversal of sexual traits within
men and women, H women acted Hke men concerning their

-
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KRAFFT-EBING, Richard, Psychopathia Sexualis with especial reference to the Antipathic Sexual Instinet, A medico-forensic study, Londen, 1905,
p. 595-396, This argument. was resurrccted in the late 20% conzury when same-sex acts belween women and between adult men became legal whereas
acts between an adult male person and a male person between 14 and 19 (later 18) vears of age remained punishable; see Regierungsvoriage Stralrecht-
sanderangsgesetz (1970), 39 BlgNR XI1. GP

How influential this perception proves 1o be is very well shown in Klaus Schwaigholer's opinion that a sexual act can only constitute rape il & penis is
invobved; sec SCHWAIGHOTER, Klaus, frrisishe Blitter, 1992, p. 729 (OGH 2341992, 15 Os 11/92), Sch\mig]mfcr changed his opinion six years
later f(:ilo\\'ing_‘llw Supreme Court of Justice’s jurisdiction on the subject matuer; see SCHWAIGHOFER, Klaus, “Zur Reform des Sexualsualrechts
durch das SIRAG 1998", Juristische Aushildung wnd Pravissorbeveitung, 1998799, p. 150-157, p, 154.

Concerning (his assumption see as well KNAUS, Kordula, “Mere Mates o1 Mainly Monsters: Homoeroticism and Homosexuality in Operas Around
19007, in BARTSCH, Cornelia, GROTJAIIN, Rebecca, UNSELD, Melanie (ed), Felsensprengerin, Briickenbauerin, Wegbereitevin, Die Komponistin
Ethet Smyth, Miinehen, 2010, p, 175-188, . 186.

7 “Dhas Mlidehen bringt ziemlich ungeniert und unbefragt nock weitere wnappetitliche Details von den Gewohnheiten der [Mitangeidagten], die jedoch

schiiedlich nichts mit der vorliegenden Sache zu tun haben, jedoch die voilige Schamlosigheit der [Mitangeklagten] dartun.”, OOLA, BGAG Linz
Schachtel 310, Vr VI L 429725,
See VAN DER MEER, Theo, “Hribades on Trial: Fenule Same-Sex Offenders in Late Eighteenth-Century Amsterdam”, fournal of History of Sesnality,

See ENGELSTEIN, Laura, “Gender and the Juridical Subject: Prostitution and Rape in Nineteenth-Century Russian Criminal Codes™, fournal of Moderu

The German title of Cesare Lombroso’s famous book en female ciiminatity = "Das Weib ats Verbrecherin und Prostituierte” {1894) - maintained these

2 See for example BECCALOSSE, Chiara, “The Origin of lalian Sexclogical Studies: Female Sexual Inversion, ca. 187019007, Journal of the Flistory of

kS
Vol. 1, No. 3, 1991, p. 424445, p. 444,
Y Tour out of a 1otal of 17 women in my data wese prostitutes.
0
Histery, Vol. 60, 1988, p. 438495, p. 47 1.
21
linkage.
Sesnatlity, 2009.N0l, 18, No. 1, p. 103-120, p. 114,
M for the term “heterosexual matrix® see BUTLER, judith, Gender frouble, Feminism and the Subversion of ldentity, New York, 1990.

KRAFFT-EBING, Psychopathia Sexualis, p. 608,
“... infolge ihres Berufs pervers veranlagt”; QOLA, BG/LG Linz Schachtel 353, 12 Vr 1962/29.




sexual choice they had to da so as well in other areas of life.®
Concerning the punishability of unnaturai fornication Kraffe
Ebing considered Austrian legislation to be more coherent than
the German once since Austria criminalized same-sex acts not
only between men but also between women, Nevertheless he
assumed that there had been no convictions of women under
Austrian taw:

“Public opinion in Austia evidently considers sexual acts
between women only as acts against morality, not against the
faw 27
In this regard Krafft-Ebing was mistaken as is clearly demon-

strated by the jurisdiction not only of lower Austrian courts but
also the Austrian Supreme Court of Justice, 28 Certainly, women
were et perceved as sexual subjects in the same way as men
and the number of women charged and convicted of unnatural
fornication fell short of the number of male culprits. But the
fact that from the Constituio Criminalis Theresiana,*® the very
firgt Austrian eriminal Code applicable to all Austrian provine-
es, until the second half of the 20™ century same-sex acts be-
tween women were punishable and have indeed been punished
signalizes the recognition of female sexual subjectivity30

3. Defining sex

Despite legal and medical discourse attaching less impertance
to female same-sex sexuality the punishability of sexual behaviour
between women became influential with regard to the interpreta-
tion of the law. The idea of women being incapable of having coi-
tus with cach other plus the fact that sexology shifted the focus
from physical action to emotional sensation fostered the broad
interpretation of the crime at the twn from 191 1o 20 cen-
twry, By 1787, with the Josephian criminal code®! {Josephinisches
Strafgesetzbuch) coming into force, the once manifold3? sodomiti-
cal sing were veduced to two: Sexual acts between human beings
and animals and between people of the same sex. Although those
“carnal offences” ceased to be punished by death they remained
crimes not only Ag,amxt morality but against human nature and
were considered “a vilification of mankind”. Soon the Josephian
criminal code turned out to be in need of reform and an ad hoc
established commission started to worlk out a drafe that finally
became the Austrian criminal code 1803%* (Strafpeserz 1803).

The ¢riminal code 1803 - being more dandestine than the Jose-
phian criminal code - only called for "unnatural fornication” to
be a crime but did not specify which acts constituted this crime
against nature. Irrespectively of the declaration that these acts
were tewd as well as unnatural the wording of the faw lacked an
exact determination which acts were criminalized leaving the is-
suc open Lo legal interpretation,

Sebastiain Jenill, professor for criminal law and rector of the
University of Graz, argued that unnatural fornication should
be interpreted in the way the Constitutio Crintinalis Theresiana
had put it in 1769 penalizing not only sexual acts with animals
and same-sex sexuality but also necrophilia, masturbation and
unnasural sexual acts between man and woman, a term apply-
ing to anything that was not missionary position and procrea-
tive in intention, ™ District attorney Joseph Waser followed the
opinion expressed in a decree of the Ministry of Justice (fustiz-
Hofidekret) in 1824.3% The decree was sent to the court of app(‘ai
for Frrol and Voraslberg answcun@, the question posed by the
dpp(’HdLL court whether onanism — in particular masturbation
in front of others or mutual masturbation - was embraced by
the term unnatural fornication. The seplying decree made clear
that the criminal code 1803 did not forbid any of the above
menticred forms of masturhation.

During the following years legal practice constrained the
crime to pederasty®” and sodomy as long as there was a simi-
larity to cohabitation, Forensic doctors looked for the marks
of anal intercourse on both the active and the passive part.
Sexual acts other than that, ke mutual masturbation, coitus
inter fomova (intercrural sex), or oral sex, were not yet held
culpable. In his study of the Viennese crimingl court from
the Enlightenment until the Austrian revolution of 1848
Friedrich Hartl reported only & few cases of unnatural for-
nication with people of the same sex. Most unnatural acts
coming to the attention of the court happened where sev-
eral journeymen shared a room if not a bed. Unnatural acts
between women remained rare as did sodomy. In summary
Hartl asserts that judges adopted a liberal attitude towards
unnatugal fornication, considering it & misdemeanour rather
than a felony. If a conviction took place the sentences used
to be rather lenient. 38

“The female wrning may chiefly be found in the haunts of boys. She is the vival in their play, preferring the socking-horse, playing at soldiers ete., o

dolls and ather girlish occupations. The wilet is neglected, and rmagh boyish manners are aflected. Love for art finds & substitute in a putsuit of the
sciences. At times smaldng and drinking are caltivated even with passion.”; KRAFFT:EBING, Psychopathia Sexualis, p. 398-399.

7 KRAFFT-EBING, Richard, Psychopathia Sexualis mit besonderer Berficksichtigung der contriiven Sexuademplindung, Eine Studie [y Arzte und Juristen,

128 ¢, Stungart, 1903, p. 280. This passage is not included in the English vanslation of Irafft-Ebing's bask, translation of. BAUER, Heike, “Theorizing
Female inversion: Sexology, Discipline, and Gender at the Tin de Siccle”™, Jaurnal of the Fistory of Sexeality, Vo 18, No, 1, 2009, p. 84-102, . 95,
* See for example Evom 18.2.1887, IGH 1028; I vom 2731927, Os 76/27, S5U V28,

Constintio Criminafis Theresiana eder der Réwmiseh-iaiser! z Flungern wnd Boheim ete ele Kinigh

Apost Majestdit Murid Theresidi Evzherzagin zu Qestereeich, ole efe

peindiche Geviehtsordunng publishcd on December 317, 1786 and came Into efllect on January 1, 1770,

See also ENGELSTEIN, Lawra, The key to happiness: sex and search [or modernity in fin-dle-sigele Russia, New York, 1992, p, 71-73.

W Altenreines Gesetzhineh ber Vrbrechen sind derselben Bumijrmg Kundgemacht mit Patent vom 13.1.1787 {JGS Nr 61 1.

2 See RYDSTROM, Jens, “ Sodomitical Sins are Thieefold”:
of the Historp of Sexanfity, Vol. 9, No. 3, 2000, p. 240-276.
Strafpesetz iiter Verbrechen i sehvere Poliz

Typologies of Bestiality, Maswirbation, and Homosexuality in Sweden, 1880-1950", Jarual

i ch’:rwmngm Patent vom 3.9.1803 (JGS Nr 626).

M See JENULL, Sebastiar, Das Oesterreichische Criminal-Reeht 8, Graz, 1809, p. 193

0 Justiz-Hofdekret vom 14, August 1824, Nr 2035 JGS.

See WASER, Joseph, Strafgesetz iiber Verbrechen samm den dazugehérigen Verordnungen, Wien, 1839, § 113,

Forensic medicine used the term "pederasty” 1o describe anal intercourse between men,

# See [ARTL, Priedvich, Das Wiener Kriminalgericht. Strafrechtspllege vom Zeltalter der Aufkldrung bis zur dsierreichischen Revolution, Wien, 1973, p. 155,




The criminal code 1803 was replaced by a new criminal code
in 18523 (Strafpeseiz 1852). Officiaily, the criminal code 1852
was just & “new-edition” of the ariminal code 1803 including
all the amendments in criminal law made so fac. Paragraph 129
I of the eriminal code 1832 punished unnatural fornication,
explaining that unnatural fornication was “indecency” either
“(a) with animals™ or “(b) with people of the same sex”, A per-
son found guilty of unnatural fornication could be sentenced to
hard labour for a period between one year and five years. This
meant in fact a tremendous increase in penaity compared to the
degree of penalty given in the ariminal code 1803: six months
to one year of hard labour*® Although the criminal code 1852
specified that only sexual acts with animals or with people of
the same sex were 1o be understood as unnatural fornication it
still lacked 2 more detailed definition of the crime. Privileging
coitus and focusing mostly if not selely on male-male sexual
acts jusisdiction asked for acts which could be understood as
“coitus-like”. To be categorized as coitus-like an act had to allow
for “carnal mixing” or show at least some closeness to an orifice
of the body that allowed for carnal mixing,

Based on this assumption, courts tended to give a narrow
construction of Paragraph 129 I'b in the first instance, although
legal practice was not entirely consistent. In 1858 the Austrian
Supreme Court reversed a judgement of the appeilate court of
Innsbrucl, Tyrol, in which the appellate court convicted a man
who seduced & boy to indecent acts of unnatural fornication.
The Supreme Court on the contrary was of the opinion that the
defendant was only guilty of masturbation which was not seen
as a aime.? One vear later the Supreme Court considered it
unnatural fornication if a man rubbed his virile member at the
bare hips and the anus of another man until he ejaculated #
But in the case of a 42-years old man who persuaded an eight
years old boy to masturbate him untit ejaculation, the Supreme
Couwrt found that the minor had only been “an instrument but

1

not the subject of sexual abuse™?®, Men rubbing their penises
against each other were not seen to commit a carnal offence
since — according to the Supreme Court - this requested coitus-
like acts such as pederasty.™! In contrast some unpublished de-
cisions by the Supreme Court showed the tendency to broaden
the legal interpretation of unnatural fornication. In 1877 the
Supreme Couwrt ruled that the crime against nature was not
fimited to pederasty and that it was not necessary that an act
showed similarity to heterosexual coitus to constitute unnatural
fornication.®?

Whether unnatural {ornication called for deeds similar to
intercourse or could be committed as well through other sex-
ual acts and which acts could be seen as coitus-like remained
contended. The Austrian jurist, professor of law and politician
Eduard Herbst interpreted every sexual acl coufra naturai as in-
decency*® This opinion was shared by Hugo Hoegel who could
find no difference between pederasty and mutual masturbation,
Hoegel excerated even embraces or Kisses between people of the
same sex, but at least he did not ask for them to be punished. 7
Karl Janka, Heinrich Lammasch, and Otto Friedmann on the
contsary held the view that unnatural fornication confined to
sexual intercourse respectively to coitus-like acts#® Lammasch
supported his opinion with the historical development of the
crime which showed a reduction rather than a broadening of
the legal interpretation,

In the late 19" century the assumption that the crime
of unnatural fornication asked for coitus-like acts became
widely contested by scientists studying human sexuality and
establishing a new science called “sexology”. The writings of
sexologists Hke Carl Westphal, Richard von Krafft-Ebing or
Albert Moll, to name but a few, drew the attention from the
culprit’s body to the “soul”, from sexual acts to sexual sensa-
tion.** This shift in perspective not only allowed for the con-
struction of the “modern homosexuzl”, as Michel Foucault
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Kaiseriiches Paient, wodurelt cine newe, durch die spiteren Geseize crganzte, Ausgabe des Strafpesetzhuches iiber Verbrechen i sehwere Polizei-Usbertretingen voui 3.
Sepicisher 1803, mit Aufnahane mehwerer newer Bestimmungen, als alleiniges Strajgesetz ftber Verbrechen, Vergehen wid Uebertretungen fiiy den ganzen Unfang des
Reiches, mit Ausualone der Militivprinze, kundgemachy, wid vow 1. September 1852 angefongen in Wirksunkeit gesetzt wird, RGBE1832/117,

It is interesting, though, (hat these fact is only mentioned in GOCHNAT, Karl, Das oesterreichische Strafgesetz und die Verordnungen iiber die
Gerichiscompetenz, Wien, 1852, p. 76, and HYE, Anton, Das Bsterreichische Strafgesetz diber Verbrechen, Vergehen und Ucbestretungen und dic
PreBosdnusng vom 27, Mai 1852, 1, Wien, 1835, p. 16.

OGH 842,

OGH 917

oo der unmiindige B [soll] nicht als der Gegenstand, sondern nur als Werlezeug des geschlechdlichen Misshrauches verwendet, worden sein”; OGH
1052.

OGH 1215,

These decisions ae mentioned in Strafgesetz iiber Verbrechen und Vergehen vom 27, Mai 1852, R.G.B. Nr. 117 und das Pressgesetz vom 17, Dezem-
ber 1862, R.GIL 1863 Ni 6 sammt den ergiinzenden und exliuwternden Gesetzen usd Yerordnungen uaer Anfitheung einschidigiger Beschlisse und
Entscheidungen des Obersten Gerichts- ung Cassationsholes, 15% edition, Wien, 1884, p. 88 recital 4, 5 and 9 concerning Parageaph 129 1b.

See HERBST, Eduard, Handbuch des allpemeinen dsterreichischen Strafrechtes 1, Wien, 1855, . 242,

, Huge, *"Die Verkehriheit” des Geschlechtstriebes im Strafrechte®, Der Gericltssaal, Yol 53, 1897, p, 103-121, p. 120. The draft for anew
criminat code presented by Hoegel in 1908 considered not only sexual acts with persons of the same sex or with an animal as a crime but also necro-
philia. Every distinction between vardous forms of sexual acts was abandoned; sce HOEGEL, Hugo, Teilreformen aul dem Gebiete des dsterreichischen
Stralvechies (einschlieflich des Prefrechies), Hannover, 1908, p. 167

See JANKA, Karh, Das ésterreichische Strafrecht, Prag, 1884, p. 327; LAMMASCH, Heinzich, Grundrip des Strafrechts, Leipzig, 1899, p. 77;
FRIBIMANN, Ouo, Das asterreichische Stralgesetz: mis Beriicksichtigung der stiafrechtlichen Nebengesetze; systematische Darstellung, Berdin,
1905, p. 1116,

See WESTPHAL, Carl, “Die contziite Sexualemplindung, Symptom eines neuropathischen (psychopathisehen) Zustandes®, Archiv fiir Psyehatric
und Nervendrankheiten, 1869, p. 73-107; KRAFFT-EBING, Psychopathia Sexualis; MOLL, Albert, Die kontrare Sexualempfindung, 3t edition,
Berlin, 1899,




pointed out,*® it also rendered any differentiation between

various forms of sexual acts meaningless: The crucial point
was no longer whether the questionable acts showed an ex-
ternal similarity to heterosexuat coitus but whether they led
to sexual satisfaction. Thus, it became impossible to discern
between punishable and non-punishable sexual acts by focus-
ing on their similarity to coitus.

The significant turn in jurisdiction came with the Supreme
Court’s decision No. 274750 On December 27, 1901, the
criminal courl of Graz, Styria, acquitted Siegbert G, of un-
natwal fornication. The Supreme Court reversed the judge-
ment conchuding that Siegbert G. had committed “self-abuse”
while utilizing the body of another man. In oppcsition ta its
previous jurisdiction the Supreme Court now stated that un-
natural fornication was not only committed by acts similar to
heterosexual intercourse but by “every act meant to enhance
sexual excitation and exceeding the limits of decency”™?. An
act constituted unnatural fornication if the )ody of a person
of the same sex was used to satisfy sexual lust. This reasoning
resembles almost word by word a passage in a paper by Krafft-
Ebing about the “sexual invert” at criminal court (Der Kontrdr-
sexualy vor dem Strafiichter)>® But whereas Krafft-Ebing made
an argument for the decriminalization of same-sex sexual acts,
the Supreme Court significantly breadened the meaning of un-
naturat fornication by equalizing sexuat acts with the evecation
of sexual sensation. To fortify its epinien the Supreme Court
used a second argument for expanding the interpretation: The
puishability of same-sex sexual acts between women, Accord-
ing to the contemporary conception of sexuality coitus-like acts
between women were considered to be utterly impossible. In or-
der not to render the prehibition of same-sex sexuality between
women idle cglslall{m the wording of the law had to cover more
than that. This line of thought had become obvious in a deci-
siont in 1887 in which the Supreme Court had already stated
that “the indcvcncy known under the name ‘lesbian love ™
constituted a crime by all means, Almost 15 years later, in its
verdict on Siegbert G., the Supreme Court cited this decision to
fortify its argumentation that it seemed unjustifiable to restrict

the criminal liability to coitus-like acts when it came to male-
male sexuality

4, Criminal Responsibility for Sexual Behaviour

The influence of sexology not only became naticeable con-
cerning the interpretation of the law. It also raised the question
of the criminal responsibility of these culprits who where diag:
nosed as suffering from “contrary sexual feelings” or “sexual in-
version”. When the Constitutio Criminalis Theresiana was in force
insanity eliminated criminal responsibility. Later criminal codes
as well only punished those who possessed both discretional
capability and sense of discernment, The idea of unnatural for
nication being not just an awful and unholy vice but a symptom
or expression of a pathological condition suggested the possibil-
ity of lacking criminal responsibility.

In the 17% and 18" century forensic dectors had tried to
figure out whether a crime had taken placc by looking for the
telltale slg_)m of puicmstyon the suspects’ bodies. The preoceu-
pation with the body ’s visible marks now gave way to scrutiniz-
ing the soul shifting the focus from the guestien whether some-
one committed a crime o the question whether someone could
be held responsible for his or her deeds. Sexologists moved the
search for identifying marks to the interior. Unlike the signs
for criminal acts the signs for contrary sexual feelings were not
found on the body’s surface but in the childhood, in character
traits, and in the inner life of the defendants. The psychiatrist
examining 46-years-old Karl M., who was accused of sexual acts
with two young men under the age of 18, considered him o be
“a true urning, 4 man with fomale feelings and female affinities
since his youth.”*¥ As a boy, Karl M. used to play with dolls
and rejected the rougher games of boys. Physical examinations
became the exception only taking place if the capacity to act
and to give testimony of those involved was questionabie - as
in case of children or mentally disabled.

Coming back to the initial case of juvenile Margarethe M. it
seems interesting that the record does not contain a psychiatric
examination. A house search at the place ol one of Margarethe’s
co-defendants produced books with explicit leshian content and

5 Foucault dates the “howr of bisth” of ihe madern homosexual 1o 1869/70 and the publication of Wesyphal's study "Die contriire Sexualemplindung”;
see FOUCAULT, Michel, The Mistory of Sexuality, An Tntsoduction, New York, 1990, p. 43, Although Foucault's theories have been widely adopted
ihere has been lots of eriticism. Hergemaller complaing that Foucaull does not consider important historical epochs as for example the Middle Ages,
see HERGEMOLLER, Bernd-Ulrich, Das Mittelalter, in ALDRICH, Robert {ed}, Gleich und anders, Gine globale Geschichte der Homosexualitt,
Hamburg, 2007, p. 57-78, p. 75, In London, as Trumbach points out, since the 180 century at least, there existed the “molly”, the effeminate,
passive homosexual man, a third - albeit not socially accepied - ;,mdu identity At the end of the century as their female counter PAIt $Ome women
were categorized as sapphists or “lommies”; see TRUMBACH, Randolph, Sex and the Gender Revolution, Heterosexuat ity and the Third Gender in
Enlightenment London. Volume 1, Chicago, 1998, p. 8. Above that sudomites have not always been considered as "temperary aberration™ nor have
homosexuals per se been seen as “species”. In a recent study Dobler points out that Toucault's dictum has been misunderstood: in his original writing
Forcault did not refer (o a temporary aberration but 1o someone who was lead astray, (o a recidivist; see DOBLER, Jens, Zwischen Duldungspolitik und
Ve 1lmchcn:ba!ﬂmpl’ung Homosexuellenverfolgung durch dic Berliner Poizei von 1848 bis 1933, Frankfurt am Main, 2008, p. 15. Likewise, Halperin
argues Lthat Foucault’s “schematic opposition between sodomy and homosexuality s first and Toremost a discarsive analysis, not a social history let
alone an exhaustive one. Jf is wet g empivical claim abont the historical existence or wonesistence of sexnally devinnt individuals.”, HALPERIN, David, “Torgeuting
Foucauly; Acts, Identities, and the History of Sexuality”, Representations, Yol, 63, 1998, p, 93-120, p. 99.
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™ See KRAFFLEBING, Richard, Der Conudirsexuale vor dem Stafrichter De Sodamia ratione sexus punienda. De lege lata et de lege ferenda. Eine
Denkschrilt, Leipzig, 1894, p. 17. See alse BEACHY, Rebert, “The German Invention of Homosexuality™, The Jouriral of Modern flistery, Yol. 82, No.
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other evidence indicating deviant sexuality. Still, the question
whether Margarethe H. might suffer frem “contrary sexual
feclings” and could therefore be held responsible for her deeds
was never asked. Psychiatric examinations in cases of unnatu-
ral fornication remained rare in the beginning of the 20" cen-
tury but they were not unknown to Austrian aiminal courts.
Whether contrary sexual feelings offered a full excuse soon be-
came a power struggle between judges and medical experts: The
discussion did not only focus on scientific knowledge about de-
viant sexuality but on the question whether it was for the psy-
chiatrist to determine the presence or absence of yesponsibility
or for the judge.>® The Supreme Court decided this question in
favour of the latter and straightened out that “contrary sexual
feelings” were only able to function as a full excuse if they were
the symptom of a meatal ilness.>7

Even though contrary sexual feclings did not serve as law-
ful excuse they could function as a mitigation cause. But the
knowledge procured by sexologists seemed to have different im-
plications for men and women. Five of 30 men accused of un-
natural fornication in the court district of Linz in the same year
as Margarethe H. had to undergo a psychiatric examination and
three of them were diagnosed to suffer from “contrary sexual
feelings”*% Among the total number of male defendants in the
analysed data 28 were examined but none of the women was
sent to psychiatric examination. In 80 cases of male defend-
ants contrary sexual feelings — either diagnosed by psychiatrists
or simply assumed by the court — were accepted as a mitiga-
tion cause whereas - with one exception®” - this proved to be
irrelevant in case of female defendants. Considering women,
psychiatric experts and law finding authorities seemed to be
less concerned with the “inner life” or the “soul” than in case
of men. The only case in which & woman was at teast men-
tioned in a psychiatric opinion wag that of Maria E., sentenced
to eight months of hard labour together with her hushand Franz
E. in 1929, The couple had seduced their fourteen years old
emplovee Franziska P and while Franz E. had sexual intercourse
with the girl, Maria E. touched her genitals and brought Fran-
ziska P to touch hers. The preliminary investigation showed
that this was not Maria E.’s first encounter with unnatural for-
nication. Former employee Leopoldine S. testified that Maria
L. had wanted to use the same water for washing herseif like
Leapoldine 8. did and "other nonsense”. Finally, Maria E. asked
Leopoldine 8. “to fet her touch it” showing her a flask of per-
fume and offering it to Leopoldine S, in case of approval %

Leopoldine S. ctaimed that she had no idea of her employer’s
intention, a testimony the cowrt apparently believed since it did
not institute proceedings against her, Nevertheless, it was Maria
E.’s hushand, who claimed that it was his “highest pleasure Lo

see two women naked and to please them”, who was examined,
The psychiatiic expert obscrved “a homosexual trait” based
on the fact that Franz E. had fallen for excessive masturbation
since the age of thisteen. That he rejected sexual intercowrse
with men, however, seemed to be of no importance at all.®! Hig
wife Maria E. was roughly considered in one sentence, in which
the expert assumed that she must likewise sulfer from “perverse
sexual feelings” leading her (o carry ouf acts that were “more
or Jess homosexual”.#? Whereas Franz E's “homosexual trait”
mitigated the sentence, Maria E's “maorbid disposition” was not
considered & mitigation cause,

Even in the case of Franziska K., the only woman who re-
ceived a milder punishment due to her perversion, no psychiat-
ricexpert was called upon, Franziska [C's sexual disposition svas
simply derived frem a character reference issued by her home-
town, asserting that she “has a bad reputation and shandoned
herself to leshian love™®*, and two previous convictions for the
same offence.

5. Conclusion

Unnatural fornication between pecple of the same sex was
among the very few sex related crimes at the beginning of the
20% century in which prosecution was only justified by mo-
rality and not by the vielation of a persen's legally protected
interest. While the criminalization of male-male sexual acts was
quite common among European countries, only a smalf number
of countries punished sexual acts between women. Amongst
them was Austria showing & long and unbroken history of the
criminalization of unnatural fornication between both sexes.
During the time period analysed in this paper several discourses
on female same-sex sexuality overlapped and interacted with
each other. Although the punishability of women had influence
on the interpretation of the law, female same-sex sexuality was
less visible than its male counterpart. The invisibility of female
same-sex sexuality can be explained by the lack of importance
attached to female sexuality in general. This perception resulted
in a smaller number of cases of female unnatural fornication to
be known by the public and te be studied. Only few sexclogists
addressed the subject of contrary sexual feelings among women
at length. Those cases noticed by courts and by sexologists of-

* Concerning the question of authority see as well WETZELL, Richard, “Psychiatry and criminal justice in motdern Germany, 1880-1933", Journal of

}umpnrm Studies, Vol. 39, No. 3, 2009, p. 270-289, P 271,
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ten involved women who were already otherwise perceived as
sexual deviants and/or criminal like prostitutes allowing for the
equalization of prostitution with all forms of female criminality
and female sexual deviance. This association of female same-
sex sexughily with female criminality at large throughout legal
and medical discourse left little room for concerns about the
culprit’s inner life.

Notwithstanding the little importance attached to female
same-sex sexuality the Austrian Supreme Court of Justice used
the criminalizatdon of unnatural fornication between women
as an argument for breadening the interpretation of the law.
The Court’s reasoning was also based on the knowledge about
buman sexuality and sexual desire spread by sexologists at the
turn of the century. The focus shifted from sexual acts to sexual
sensation. The perception that a sexval act between persons of
the same sex was only punishable if it resembled heterosexual

coitus was abandoned. Thus, more and more acts were to be
understood “sexval” and therefore held punishable.

Sexologists understood sexual acts between people of the
same sex not as a vice but as the expression of a pathological
candition which they called "contrary sexual feelings” or “sexual
inversion”. Arguing that same-sex sexuality belonged in the realm
of medicine rather than criminal law medical experts raised the
question of criminal responsibility. Judges won the power strug-
gle concerning who was called fo decide about a culprit’s discre-
ticnal capability and sense of discernment. Although contrary
sexual feelings did not remove ariminal responsibility they could
function as a mitigating cause. In this respect as well legal and
medical authorities paid much more attention to male than to
female culprits. The idea that autonomous female sexuality itself
was deviant and likely to be criminal impeded the consideration
of contrary sexual feefings when it came to female culprits.




